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(b) A concise description of the sup-
plies or services involved;

(c) The decision reached and the ac-
tual cost or estimated potential cost
involved, if any;

(d) A statement of the circumstances
justifying the decision;

(e) Identification of any of the fore-
going information classified ‘Con-
fidential” or higher (instead of being
included in the memorandum, such in-
formation may be set forth in a sepa-
rate classified document referenced in
the memorandum); and

(f) If some adjustment is approved, a
statement in substantially the fol-
lowing form: ‘I find that the action au-
thorized herein will facilitate the na-
tional defense.” The case files sup-
porting this statement will show the
derivation and rationale for the dollar
amount of the award. When the dollar
amount exceeds the amounts supported
by audit or other independent reviews,
the approving authority will further
document the rationale for deviating
from the recommendation.

50.103-7 Contract requirements.

(a) Pub. L. 85-804 and E.O. 10789 re-
quire that every contract entered into,
amended, or modified under this Sub-
part 50.1 shall contain—

(1) A citation of Pub. L. 85-804 and
E.O. 10789;

(2) A brief statement of the cir-
cumstances justifying the action; and

(3) A recital of the finding that the
action will facilitate the national de-
fense.

(b) The authority in 50.101-1(a) shall
not be used to omit from contracts,
when otherwise required, the clauses at
52.203-5, Covenant Against Contingent
Fees; 52.215-2, Audit and Records—Ne-
gotiation; 52.222-4, Contract Work
Hours and Safety Standards—Overtime
Compensation; 52.222-6, Construction
Wage Rate Requirements; 52.222-10,
Compliance With Copeland Act Re-
quirements; 52.222-20, Contracts for
Materials, Supplies, Articles, and
Equipment Exceeding $15,000; 52.222-26,
Equal Opportunity; and 52.232-23, As-
signment of Claims.

[72 FR 63030, Nov. 7, 2007, as amended at 79
FR 24214, Apr. 29, 2014]
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50.104 Residual powers.

This section prescribes standards and
procedures for exercising residual pow-
ers under Pub. L. 85-804. The term ‘‘re-
sidual powers’ includes all authority
under Pub. L. 85-804 except—

(a) That covered by section 50.103;
and

(b) The authority to make advance
payments (see Subpart 32.4).

50.104-1 Standards for use.

Subject to the limitations in 50.102-3,
residual powers may be used in accord-
ance with the policies in 50.101-2 when
necessary and appropriate, all cir-
cumstances considered. In authorizing
the inclusion of the clause at 52.250-1,
Indemnification Under Public Law 85—
804, in a contract or subcontract, an
agency head may require the indem-
nified contractor to provide and main-
tain financial protection of the type
and amount determined appropriate. In
deciding whether to approve use of the
indemnification clause, and in deter-
mining the type and amount of finan-
cial protection the indemnified con-
tractor is to provide and maintain, an
agency head shall consider such factors
as self-insurance, other proof of finan-
cial responsibility, workers’ compensa-
tion insurance, and the availability,
cost, and terms of private insurance.
The approval and determination shall
be final.

50.104-2 General.

(a) When approving or denying a pro-
posal for the exercise of residual pow-
ers, the approving authority shall sign
and date a Memorandum of Decision
containing substantially the same in-
formation called for by 50.103-6.

(b) Every contract entered into,
amended, or modified under residual
powers shall comply with the require-
ments of 50.103-7.

50.104-3 Special procedures for unusu-
ally hazardous or nuclear risks.

(a) Indemnification requests. (1) Con-
tractor requests for the indemnifica-
tion clause to cover unusually haz-
ardous or nuclear risks should be sub-
mitted to the contracting officer and
shall include the following informa-
tion:

1046



Federal Acquisition Regulation

(i) Identification of the contract for
which the indemnification clause is re-
quested.

(ii) Identification and definition of
the unusually hazardous or nuclear
risks for which indemnification is re-
quested, with a statement indicating
how the contractor would be exposed to
them.

(iii) A statement, executed by a cor-
porate official with binding contrac-
tual authority, of all insurance cov-
erage applicable to the risks to be de-
fined in the contract as unusually haz-
ardous or nuclear, including—

(A) Names of insurance companies,
policy numbers, and expiration dates;

(B) A description of the types of in-
surance provided (including the extent
to which the contractor is self-insured
or intends to self-insure), with empha-
sis on identifying the risks insured
against and the coverage extended to
persons or property, or both;

(C) Dollar limits per occurrence and
annually, and any other limitation, for
relevant segments of the total insur-
ance coverage;

(D) Deductibles, if any, applicable to
losses under the policies;

(E) Any exclusions from coverage
under such policies for unusually haz-
ardous or nuclear risks; and

(F) Applicable workers’
tion insurance coverage.

(iv) The controlling or limiting fac-
tors for determining the amount of fi-
nancial protection the contractor is to
provide and maintain, with informa-
tion regarding the availability, cost,
and terms of additional insurance or
other forms of financial protection.

(v) Whether the contractor’s insur-
ance program has been approved or ac-
cepted by any Government agency; and
whether the contractor has an indem-
nification agreement covering similar
risks under any other Government pro-
gram, and, if so, a brief description of
any limitations.

(vi) If the contractor is a division or
subsidiary of a parent corporation—

(A) A statement of any insurance
coverage of the parent corporation that
bears on the risks for which the con-
tractor seeks indemnification; and

(B) A description of the precise legal
relationship between parent and sub-
sidiary or division.

compensa-

50.104-3

(2) If the dollar value of the contrac-
tor’s insurance coverage varies by 10
percent or more from that stated in an
indemnification request submitted in
accordance with paragraph (a)(1) of
this subsection, or if other significant
changes in insurance coverage occur
after submission and before approval,
the contractor shall immediately sub-
mit to the contracting officer a brief
description of the changes.

(b) Action on indemnification requests.
(1) The contracting officer, with assist-
ance from legal counsel and cognizant
program office personnel, shall review
the indemnification request and ascer-
tain whether it contains all required
information. If the contracting officer,
after considering the facts and evi-
dence, denies the request, the con-
tracting officer shall notify the con-
tractor promptly of the denial and of
the reasons for it. If recommending ap-
proval, the contracting officer shall
forward the request (as modified, if
necessary, by negotiation) through
channels to the appropriate official
specified in 50.102-1(d). The contracting
officer’s submission shall include all
information submitted by the con-
tractor and—

(i) All pertinent information regard-
ing the proposed contract or program,
including the period of performance,
locations, and facilities involved;

(ii) A definition of the unusually haz-
ardous or nuclear risks involved in the
proposed contract or program, with a
statement that the parties have agreed
to it;

(iii) A statement by responsible au-
thority that the indemnification action
would facilitate the national defense;

(iv) A statement that the contract
will involve unusually hazardous or nu-
clear risks that could impose liability
upon the contractor in excess of finan-
cial protection reasonably available;

(v) A statement that the contractor
is complying with applicable Govern-
ment safety requirements;

(vi) A statement of whether the in-
demnification should be extended to
subcontractors; and

(vii) A description of any significant
changes in the contractor’s insurance
coverage (see b50.104-3(a)(2)) occurring
since submission of the indemnifica-
tion request.
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(2) Approval of a request to include
the indemnification clause in a con-
tract shall be by a Memorandum of De-
cision executed by the appropriate offi-
cial specified in 50.102-1(d).

(3) When use of the indemnification
clause is approved under paragraph
(b)(2) of this subsection, the definition
of unusually hazardous or nuclear risks
(see paragraph (b)(1)(ii) of this sub-
section) shall be incorporated into the
contract, along with the clause.

(4) When approval is—

(i) Authorized in the Memorandum of
Decision; and

(ii) Justified by the circumstances,
the contracting officer may approve
the contractor’s written request to pro-
vide for indemnification of subcontrac-
tors, using the same procedures as
those required for contractors.

50.104-4 Contract clause.

The contracting officer shall insert
the clause at 52.250-1, Indemnification
Under Public Law 85-804, in contracts
whenever the approving official deter-
mines that the contractor shall be in-
demnified against unusually hazardous
or nuclear risks (also see 50.104-3(b)(3)).
In cost-reimbursement contracts, the
contracting officer shall use the clause
with its Alternate 1.

Subpart 50.2—Support Anti-ter-
rorism by Fostering Effective
Technologies Act of 2002

50.200 Scope of subpart.

This subpart implements the Support
Anti-terrorism by Fostering Effective
Technologies Act of 2002 (SAFETY Act)
liability protections to promote devel-
opment and use of anti-terrorism tech-
nologies.

50.201 Definitions.

Act of terrorism means any act deter-
mined to have met the following re-
quirements or such other requirements
as defined and specified by the Sec-
retary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial
harm, to a person, property, or entity,
in the United States, or in the case of
a domestic United States air carrier or
a United States-flag vessel (or a vessel
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based principally in the United States
on which United States income tax is
paid and whose insurance coverage is
subject to regulation in the United
States), in or outside the United
States.

(3) Uses or attempts to use instru-
mentalities, weapons or other methods
designed or intended to cause mass de-
struction, injury or other loss to citi-
zens or institutions of the TUnited
States.

Block certification means SAFETY
Act certification of a technology class
that the Department of Homeland Se-
curity (DHS) has determined to be an
approved class of approved products for
homeland security.

Block designation means SAFETY Act
designation of a technology class that
the DHS has determined to be a Quali-

fied Anti-Terrorism Technology
(QATT).
Pre-qualification  designation  notice

means a notice in a procurement solici-
tation or other publication by the Gov-
ernment stating that the technology to
be procured either affirmatively or pre-
sumptively satisfies the technical cri-
teria necessary to be deemed a quali-
fied anti-terrorism technology. A pre-
qualification designation notice au-
thorizes offeror(s) to submit stream-
lined SAFETY Act applications for
SAFETY Act designation and receive
expedited processing of those applica-
tions.

Qualified Anti-Terrorism Technology
(QATT) means any technology de-
signed, developed, modified, procured,
or sold for the purpose of preventing,
detecting, identifying, or deterring
acts of terrorism or limiting the harm
such acts might otherwise cause, for
which a SAFETY Act designation has
been issued. For purposes of defining a
QATT, technology means any product,
equipment, service (including support
services), device, or technology (includ-
ing information technology) or any
combination of the foregoing. Design
services, consulting services, engineer-
ing services, software development
services, software integration services,
threat assessments, vulnerability stud-
ies, and other analyses relevant to
homeland security may be deemed a
technology.

1048



		Superintendent of Documents
	2015-01-26T11:19:05-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




